Question 4

In 2001, Wilma, an elderly widow with full mental capacity, put $1,000,000 into a
trust (Trust). The Trust instrument named Wilma’s church (Church) as the
beneficiary. Although the Trust instrument did not name a trustee, its terms
recited that the trustee has broad powers of administration for the benefit of the
beneficiary.

In 2002, Wilma’s sister, Sis, began paying a great deal of attention to Wilma,
preventing any other friends or relatives from visiting Wilma. In 2003, Wilma
reluctantly executed a properly witnessed will leaving her entire estate to Sis.
Following the execution of the will, Wilma and Sis began to develop a genuine
fondness for each other, engaging in social events frequently and becoming
close friends. In 2005 Wilma wrote a note to herself: “Am glad Sis will benefit
from my estate.”

In 2007, Wilma named Sis as trustee of the Trust, which was when Sis found out
for the first time about the $1,000,000 in the Trust. Without telling Wilma, Sis
wrote across the Trust instrument, “This Trust is revoked,” signing her name as
trustee.

Shortly thereafter, Wilma died, survived by her daughter, Dora, who had not
spoken to Wilma for twenty years, and by Sis.

Church claims that the Trust is valid and remains in effect. Sis and Dora each
claim that each is entitled to Wilma’s entire estate.

1. What arguments should Church make in support of its claim, and what is the
likely result? Discuss.

2. What arguments should Sis and Dora make in support of their respective
claims, and what is the likely result? Discuss.

Answer question number 2 according to California law.
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Answer A to Question 4
1. What arguments should Church make in support of its claim?

A. Attempted creation of the trust

A private express trust is created when the following elements are met: (1) a
settlor with capacity, (2) intent on the part of the settlor to create a trust, (3) a
trust res, (4) delivery of the trust res into the trust, (5) a trustee, (6) an
ascertainable beneficiary, and (7) a legal trust purpose. In this case, each of
these elements have been met, and Wilma successfully created a valid inter
vivos express trust.

(1) The facts state that Wilma had full mental capacity.

(2) The facts indicate that a trust instrument was created, which is evidence that
Wilma intended to create a trust, and not some other type of instrument or
conveyance.

(3) The res here is the $1m that Wilma put in the trust.

(4) According to the facts, Wilma put the $1m into the trust, so the delivery
element is satisfied.

(5) The trust instrument here did not name a trustee. However, courts will not
allow an otherwise valid trust to fail for want of a trustee. Rather, courts will
appoint a trustee. So, notwithstanding the lack of a trustee, the trust was validly
created. In this case, the lack of a trustee was cured later by Wilma, when she
named Sis as the trustee in 2007. So, at the time of Church’s assertion that the
trust is valid and in effect, there is a trustee and the court need not appoint one.
(However, given Sis’s conduct in attempting to revoke the trust, which is likely a
violation of her fiduciary duty as trustee, the Church should consider moving the
court to dismiss Sis as trustee and appoint a new trustee.)

(6) The beneficiary in this case is Church. Benéeficiaries can be natural persons,
corporations, or other organizations. So, Church is a valid beneficiary. Because
the beneficiary is Church, it can argue that the trust set up by Wilma is a
charitable trust. Charitable trusts have as their purpose the specific or general
charitable intent to benefit some social cause. Religion is considered a legitimate
purpose of a charitable trust. Thus, this trust can be considered a valid trust.

(7) There is no illegal or otherwise improper purpose for Wilma’s trust, so this
element is satisfied.
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B. Attempted revocation of the trust

Inter vivos trusts are revocable unless otherwise provided. The facts do not state
whether the trust instrument had a provision making it irrevocable, so it is
assumed that the trust is revocable.

A trust cannot unilaterally be revoked by the trustee. Typically, only the settlor (if
she is alive and has mental capacity) can revoke an inter vivos trust. In some
circumstances, a trustee and the beneficiaries may petition the court to terminate
(or modify) a trust, but no such circumstances exist here. Thus, Sis’s attempt to
revoke the trust unilaterally, without telling Wilma and without involving the court,
by writing across the instrument “This Trust is revoked,” was ineffective. The
trust therefore remains in effect.

Had Wilma written across the Trust instrument “This Trust is revoked,” it might
have operated as a valid revocation by physical act. However, such a revocation
must be done by the settlor or by someone at the direction of the settlor and in
her presence, which is not what happened here.

C. Survival of the trust after Wilma’s death

Sis might argue that the trust should pass to her under Wilma’s will, which left her
the entire estate. However, there are no facts to suggest that Wilma only
intended the trust to continue for her lifetime. Rather, the creation of the
charitable trust by Wilma is assumed to be a valid will substitute, which disposes
of the settlor’s property outside of probate.

2. What arguments should Sis and Dora make in support of their
respective claims?

A. Sis’s Arguments

For Sis to succeed in arguing that she is entitled to Wilma’s estate under the
terms of her will, she must establish that the will is valid. A valid will requires (1)
a testator with capacity, (2) testamentary intent, and (3) valid compliance with the
applicable formalities.

(1) Capacity: To have sufficient capacity to execute a will, a testator must (1)
know the nature and extent of her property, (2) understand the natural objects of
her bounty (i.e., her relatives and friends), and (3) understand that she is making
a will. The facts here state that in 2001 Wilma had full mental capacity. In 2003,
when Wilma executed the will, it is presumed that she still had such capacity.

(2) Testamentary intent: Here, the facts state that Wilma executed a will,
although she did so “reluctantly.” Mere reluctance on the art of a testator is
insufficient to defeat the existence of testamentary intent. However, if the
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testator’s intent was the product of undue influence, then true testamentary intent
will not be found, and the will will be set aside to the extent of the undue
influence. In this case, Dora will argue that Sis cannot take Wilma’s estate under
the will because she exerted undue influence on Wilma.

Undue Influence:

Undue influence exists when the testator was influenced to such a degree that
her free will was subjugated. A prima facie case of undue influence is
established by showing the following: (1) the testator had some sort of weakness
(e.g., physical, mental, or financial) that made her susceptible to influence, (2)
the person alleged to have exerted the influence had access to the testator and
an opportunity to exert the influence, (3) there was active participation by the
influencing person in the devise (the act by the person that gets them the gift),
and (4) an unnatural result (i.e., a gift in the will that is not expected).

(1) In this case, there is no evidence that Wilma suffered from any
particular weakness that made her susceptible to Sis’s influence. She had
capacity. She presumably was in good physical health, as she attended social
events frequently. And she presumably was of comfortable means, as she was
able to give away $1m to a charitable trust.

(2) Here, Sis did have access and opportunity to influence Wilma. She
began “paying a great deal of attention” to her, and she prevented any other
friends or relatives from visiting her. This element of the prima facie case is
therefore established.

(3) Itis unclear from the facts whether Sis actively participated in Wilma'’s
drafting of her will, or somehow suggested in some other way that Wilma leave
her estate to her. Dora would need to present evidence on this point to succeed
in challenging the will on the basis of undue influence.

(4) The result here is not unnatural. Wilma is survived only by Sis and
her daughter Dora. However, Wilma had not spoken to Dora for twenty years.
Wilma is a widow, and leaves no surviving spouse or domestic partner. The
facts do not suggest that Wilma had any close non-relative friends to whom she
might naturally leave part of her estate. Wilma had already provided generously
for Church in the trust. Therefore, it is natural that she would leave her estate to
her sister. Moreover, Sis can argue that the “naturalness” of the result is further
proven by the fact that she and Wilma genuinely became close friends in the
years following the execution of the will. This friendship is evidenced by the note
that Wilma wrote in 2005, which stated that she was “glad Sis will benefit from
my estate.”

(3) Formalities: In this case, the facts state that Wilma “executed a properly
witnessed will,” so the last element is satisfied.
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Because all of the elements of a valid will are present, and because it is not likely
that Dora can prove that the gift to Sis of Wilma’s entire estate was the product of
undue influence, Sis will take Wilma’s entire estate under the will.

B. Dora’s arguments

1. Dora’s rights if undue influence is found

If Dora can prove that the gift to Sis is the product of undue influence, the will will
be set aside to the extent of that undue influence. If there is a residuary clause in
the will, the gift to Sis will pass into it. If there is no residuary clause, then the gift
to Sis — which in this case is the entire estate — will pass as if Wilma died
intestate. Because Dora is Wilma’s only other surviving relative, the estate would
pass to her.

2. Dora’s rights as an omitted child

In California, if a child is pretermitted, she has certain rights to take from her
parent’s estate. A pretermitted child is one who is born after a will and all other
testamentary instruments have been executed, and who is not provided for in the
instruments. In this case, however, Dora was already born when Wilma
executed her will in 2003 and the Trust in 2001. So, Dora is not pretermitted.
(Had she been pretermitted, Dora would have been entitled to claim her statutory
share of the estate passing through the will, plus a statutory share of any
revocable inter vivos trusts.)

California does not provide protection for omitted children. An omitted child is
one who was born at the time a testamentary instrument is drafted, but not
provided for in the instrument. Therefore, Dora does not have any rights to
Wilma’s estate by mere virtue of being omitted from Wilma’s will.
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Answer B to Question 4

1. Arguments Church should make in support of its claim

Whether a valid trust was formed

A trust is a fiduciary relationship relative to property, where a trustee holds legal
title to such property (corpus) for the benefit of a beneficiary, and which arises
from the settlor's manifested present intention to create such a trust for a valid
legal purpose. In the case of a private express trust, the beneficiary must be an
ascertainable person or group, while for a charitable trust the beneficiary must be
society at large.

Corpus
The corpus of a trust must be a valid currently existing type of property, and may

not be a mere expectancy [of] future profits or any other illusory property. In the
case of a trust set up during the settlor’s lifetime (inter vivos), a trust with a third
person as a trustee will be under transfer in trust, with delivery of the property
being actual, symbolic (some item representing ownership) or constructive
(presenting the means to access the property, or, modernly, doing everything
reasonably possible to put the trustee in possession, without raising suspicion of
fraud or mistake).

In this case, the corpus existed and was validly delivered, because it was $1
million in money, which Wilma actually put into the trust.

Beneficiary
If the beneficiary is an ascertainable group or person, a private express trust may

form. If an unascertainable group that is for the benefit of society in general,
even if some individuals incidentally benefit, that is a charitable trust. For a
charitable trust, the rule against perpetuities does not apply to invalidate the trust.

In this case, it could be argued that the church is an ascertainable, definite legal
person, in which case Wilma may have formed a private express trust. It could
alternatively be said that the real benefit is in the present and future members of
the church, which advances a social interest in having religious institutions. In
that case, it could be a charitable trust, and even though under the trust some
people might take a benefit more than 21 years after a present life [is] in being,
there is no rule against [a] perpetuities problem and the trust is valid. Therefore,
there was a valid beneficiary.

Trustee

A trustee, who is appointed to administer the trust, is necessary for a trust;
however, a trust instrument will not fail because a trustee is not named. In this
case, even though Wilma never named a trustee, a court can appoint a trustee to
fulfill the duties of a trustee, and the trust is not invalidated.
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Resulting trust

A resulting trust is an implied in fact trust that occurs when a private express trust
or charitable [trust] fails by means other than wrongdoing by the settlor. Under a
resulting trust, the court-appointed resulting trustee’s sole duty would be to
convey the corpus back to the settlor or, if dead, her estate.

It might be argued against the church that Wilma created the trust in 2001, and
did not appoint a trustee until 2007, that presumably the trust had no trustee for a
full six years, during which there was no trustee. Therefore, it may be argued that
during that time, the trust should have turned into a resulting trust. It might also
be argued that in certain states, there is a statute of uses that creates a resulting
trust when there is a passive trust of real estate property where the trustee has
no active duties. It might [be] argued that, equitably, this principle should also
apply to where the corpus is money, and that having no trustee for six years is
equivalent to having a passive trustee, and that the money should have gone into
a resulting trust.

However, because courts have explicitly stated that trusts do not fail for want of a
trustee, the trust by Wilma will likely not fail.

Manifestation of intent

For there to be a valid trust, the settlor must have made a clear manifestation
that she was delivering the property with the present intention of creating a trust.
In this case, Wilma clearly showed her intent to do so. While she failed to name
a trustee, she provided for there to be a trustee by naming his broad powers, and
actually delivered the money into the trust. Finally, because Wilma, although
elderly, had full mental capacity, there is no questioning that her ability to intend
to create a trust was compromised. Therefore, Wilma clearly showed a showing
of intent to create the trust, and it will be valid.

Legal purpose

Any purpose that is not illegal is allowed. In this case, Wilma clearly intended
that the church and/or its members benefit in carrying out its activities on an
ongoing basis, and there was nothing illegal about that. Therefore, she had a
valid legal purpose.

Therefore, a valid trust was formed in 2001.

Termination of the trust

A trust may terminate by its own express terms. It may also terminate by the
settlor's express revocation, where she has reserved the right to do so (in a
majority of states). Finally, a trust may terminate by initiation of the beneficiaries,
if all of them join and consent (any unborn remaindermen must be represented
by an appointed guardian ad litem). If the settlor also joins in, the termination
may proceed. If the settlor does not or has died, then the beneficiaries may only
terminate if all material purposes of the trust have been fulfilled.
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Revocation by express terms
Here, there is no indication that Wilma provided for the trust to have ended at any
point. Therefore, it was not revoked.

Revocation by settlor

Here, Wilma did not expressly reserve her right to revoke. Even in the minority of
states where the right is implied, she never exercised such right. Sis may argue
that Wilma’s later making a note that she was glad that Sis would benefit worked
to impliedly revoke the trust, since it showed an intent that Sis benefit from her
estate, this will likely not be able to show Wilma’s intent to revoke. Therefore,
she did not revoke the trust.

Revocation by beneficiaries

As shown above, Wilma did not consent or join in any acts to terminate the trust.
Furthermore, under the facts neither the church nor its members did anything to
suggest that it wanted to revoke the trust; to the contrary, the church is suing to
show the validity of the trust. Therefore, the beneficiaries did not revoke.

Therefore, no revocation occurred.

Powers of the trustee

A trustee has the powers expressly granted her in the trust instrument, plus any
implied powers necessary to carry out her duties, such as the powers to sell,
lease, incur debts on property, and modernly, to borrow.

Here, as of 2007 Sis was named trustee of the trust. The trust instrument
provided that the trustee had “broad powers” to administer the trust for the
benefit of the beneficiary. It spoke nothing of trustee’s power or authorization to
evoke, which is not traditionally a power implied to the trustee. Therefore, Sis
had no power to revoke the trust by canceling it. Therefore, it was not revoked
by her acts.

Duties of trustee

Furthermore, a trustee has duties of care and loyalty to the beneficiary. Under
the respective duties, she must act as a reasonably prudent person handling her
own affairs, and in the best interests of the beneficiaries at all times.

When Sis attempted to revoke the trust, intending to cut out the beneficiaries, this
was expressly against the trust, and breached her duty of care. Also, because
she was the taker under Wilma’s will, she also breached her duty of loyalty
because her act would have benefited her.

Therefore, Sis acted improperly, and her act of revocation was not valid.
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Conclusion
Therefore, the trust was valid and was not revoked, and the church has a claim
toit.

2. Arguments Sis and Dora should make in support of their claims

Dora’s arguments
I: capacity

Il: insane delusion
[ll: undue influence
IV: pretermitted

Capacity
A testator has capacity to make a will if she is over 18, can understand extent of

her property, knows the natural objects of her bounty (family members, etc.) and
knows that she is executing a will. If a testator lacks capacity, the entire will will
not be probated and the property passes through intestacy unless there is a
former valid will.

Dora may argue that because Wilma was elderly and a lonely widow, she lacked
the true capacity to make a will, and that as Wilma’s sole issue, she should take
the whole estate under intestacy. However, Wilma was over 18. She was of full
mental capacity, and knew what her property consisted of. She knew who the
natural objects of her bounty were, because presumably she knew of Sis and
Wilma. And finally, she executed a properly witnessed will with no signs that she
did not know what she was doing. Therefore, Dora’s argument will fail.

Insane delusion

A provision in a will [can] be denied probate if 1) it was based in a false belief, 2)
which was the product of a sick mind, 3) there was not even a scintilla of
evidence to support the belief, and 4) the belief actually affects the will (shown by
the provision in question).

Here, Dora may argue that Wilma may have had some sort of sick mind causing
her to believe that she would devise all her estate to Sis and leave Dora out.
However, there is no evidence to support that view. Wilma’s will was based in a
genuine belief in and factual close relationship with Sis that had developed.
There is no indication of Wilma’s sick mind. Finally, no false belief affected the
will. Wilma and Sis got along well, engaged in social events together, and were
close friends. Therefore, Dora’s argument will fail.

Undue influence
There are three bases for undue influence: prima facie case, presumption, and
CA statute.
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Prima facie Ul

If a person has access to a testator, the testator was of a susceptible trait, the
person had a disposition to induce the testator and there was an unnatural result,
there will be a prima facie case of undue influence, and the relevant affected
provision will not be probated.

Here, Dora can show that Sis had access (indeed, sole access to Wilma, through
her own prevention of others). Dora will emphasize that Sis acted wrongfully in
paying an unnatural amount of attention to Wilma suddenly, and preventing
others from accessing her. However, Sis will show that her interest in Wilma was
legitimate, as shown by their growing fondness for each other. However, she
cannot show that Wilma was particularly susceptible in any way. She was likely
lonely, but she did not have outward signs of feebleness to subjugate her
testamentary intent.

Sis may have had the disposition to induce Wilma to make a will in her favor,
because she was with her all the time, but it will also be hard to show that she did
anything to manipulate her into making the will. Additionally, she made the will
soon after Sis began paying attention to her, and it happened to leave everything
to her. Dora will argue these points; however, she cannot show that Sis actually
did anything to induce the will, and the two became genuine friends.
Furthermore, the note from 2005 shows that Wilma was genuinely pleased to
have provided for Sis. Even if Sis had exercised a disposition to coerce a will, it
would be difficult to imply that she did so with an extrinsic note showing testator’s
intent. Therefore, Dora will have a tough time proving this element. Her best
case is likely to argue that the note was not written until 2005, and in 2003, at the
time of the will's execution, a disposition was exercised, which would be enough
to satisfy.

Finally, giving all of her property to Sis was not an unnatural result, though Dora
will claim that cutting out a child is unnatural. Wilma had not spoken to Dora in
twenty years, long before Sis’s interference. Therefore, it was not unnatural to
cut Dora out.

Therefore, the prima facie case fails.

Presumption Ul

If a person is in a certain type of close relationship with the testator (in CA, any
position where the testator reposes trust in the person), and there is a disposition
to cause the devise and there is an unnatural result, there will be a presumption
of undue influence, and the will will not be probated.

Here, Dora can clearly show that Wilma reposed her trust in Sis, since they were
close friends and Wilma even appointed her trustee over the trust to the church.
However, as discussed above it will be difficult to show disposition, and more so
to show an unnatural result.
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Therefore, this branch of undue influence fails.

CA statutory Ul

In CA, any donative transfer will be deemed invalid if made to a drafter of a
testamentary instrument, of someone related to or in business with such drafter,
a fiduciary of the testator who transcribed the instrument, or a care custodian. If
found, the portion will not be probated, to the extent that it is above what the
person would have received in intestacy.

In this case, there are no signs that Sis had a hand in drafting or transcribing a
will. Dora may argue that Sis was Wilma’s care custodian, since she was elderly
and alone. However, no signs indicate that she was in need of care. In fact, they
attended social events together in public, implying that Wilma was quite capable
of taking care of herself. Therefore, there is no statutory basis for undue
influence.

Fraud in the inducement

A portion of a will affected by a person’s affirmative misrepresentations to the
testator, the falsity of which the person knew about, and intended to induce
reliance upon, will be denied probate if it was justifiably and actually relied upon
by a testator in making such portion of the will. It will rather pass to the residuary
of the will, if there is one, or to a co-residuary, if already in the residuary, or to
intestacy. Alternately, the court may impose a constructive trust to deliver the
property to the intended beneficiary of the testator, had it not been for the fraud.

In this case, there are not enough facts to determine whether Dora or any other
person misrepresented any facts to Wilma, such that she would have been
induced to make a will entirely leaving her property to Sis. Dora will argue that
the court should imply it, since Sis was the only person with access to Wilma and
there would be no way to know whether there were such misrepresentations. If
there has been, the will may be refused probate, but Dora likely cannot show
this.

Pretermitted child

A child born or adopted after all testamentary instruments (wills, inter vivos,
revocable trusts), and not provided for in them, will be deemed to have [been]
inadvertently left out, and can take a statutory share in intestacy as if the testator
had no such instruments. Here, both the trust and the will were made after Dora
was born. Therefore, she cannot argue this.

Conclusion

Dora does not have very solid bases to argue that she should take Wilma’s
estate. If she can show that Sis exercised a disposition to coerce Wilma’s will,
her “ratification” in 2005 with the note would not save the will, and it would be
denied probate, such that Dora could take. However, because it is difficult to
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time when the relationship between Wilma and Sis blossomed, Dora’s arguments
are likely no good.

Sis’s arguments

Validly executed will

A will is valid if witnessed by two witnesses and signed in their simultaneous
presence by the testator. An interested witness who would take under the will
would be presumed to have exercised wrongful influence. In this case, however,
we are told that the will was validly executed, and there is no indication that Sis
was a witness.

Therefore, because the will was validly executed, Sis should be able to argue
that she can take the entire estate. She can raise defenses to each of Dora’s
claims, as explained above, and should succeed on all of them.
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